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agreement by all of the applicable par-
ties. After such a permanent reduction, 
the Loan Note Guarantee will only 
cover losses of interest at the reduced 
interest rate. The Agency must be no-
tified by the lender, in writing, within 
10 calendar days of the change. When 
the Agency is a holder, it will concur 
only when it is demonstrated that the 
change is more viable than liquidation 
and that the Government’s financial 
interests are not adversely affected. 
Factors which will be considered in 
making such determination are the 
Government’s cost of borrowing money 
and the project’s enhancement of rural 
development. The monetary recovery 
must be greater than the liquidation 
recovery, and a financial feasibility 
analysis must show the project’s con-
tinued viability. 

(1) Fixed rates cannot be changed to 
variable rates to reduce the interest 
rate to the borrower unless the vari-
able rate has a ceiling which is less 
than the original fixed rate. 

(2) Variable rates can be changed to a 
lower fixed rate. In a final loss settle-
ment when qualifying rate changes are 
made with the required written agree-
ments and notification, the interest 
will be calculated for the periods the 
given rates were in effect. The lender 
must maintain records which ade-
quately document the accrued interest 
claimed. 

(3) The lender is responsible for the 
legal documentation of interest rate 
changes. However, the lender may not 
issue a new note. 

(b) Increases.No increases in interest 
rates will be permitted under the loan 
guarantee except the normal fluctua-
tions in approved variable interest rate 
loans.

§ 1779.81 Liquidation. 
Liquidation will occur when the lend-

er concludes that liquidation of the 
guaranteed loan is necessary because of 
default or third party actions that the 
borrower cannot, or will not, cure or 
eliminate within a reasonable period of 
time and the Agency concurs with the 
lender; or the Agency, at any time, 
independently concludes that liquida-
tion is necessary. The lender will pro-
ceed as expeditiously as possible, in-
cluding giving any notices or taking 

any legal actions required by the secu-
rity instruments. 

(a) General.If a lender has made a 
loan guaranteed by the Agency under 
previous regulations, the lender has 
the option to liquidate the loan under 
the provisions of this part or under the 
provisions of previous regulations. The 
lender will notify the Agency in writ-
ing within 10 days after its decision to 
liquidate, which regulatory provisions 
it chooses to use. The lender may not 
choose some provisions of one regula-
tion and other provisions of the other 
regulation. 

(b) Acquiring property titles.If a lender 
acquires title to property, the Agency 
may elect to permit the lender the op-
tion of calculating the final loss settle-
ment using the net proceeds received 
at the time of the ultimate disposition 
of the property. The lender must sub-
mit to the Agency a written request to 
use this option within 15 days of ac-
quiring title and the Agency must 
agree, in writing, prior to the lender 
submitting any request for estimated 
loss payment. 

(c) Liquidation plan.The lender will 
(within 30 days after a decision to liq-
uidate) submit to the Agency, in writ-
ing, a proposed, detailed liquidation 
plan. Upon approval by the Agency of 
the liquidation plan, the lender will 
commence liquidation. The lender’s 
liquidation plan must include, but is 
not limited to, the following: 

(1) Such proof as the Agency requires 
to establish the lender’s ownership of 
the guaranteed loan notes and related 
security instruments, a copy of the 
payment ledger or other documenta-
tion which reflects the outstanding 
loan balance and accrued interest to 
date, and the method of computing the 
interest; 

(2) A complete list of collateral; 
(3) The recommended liquidation 

methods for making the maximum col-
lection possible on the indebtedness 
and the justification for such methods, 
including the recommended action for 
acquiring and disposing of all collat-
eral; 

(4) Necessary steps for preservation 
of the collateral; 

(5) Copies of the borrower’s latest 
available financial statements; 
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(6) An itemized list of estimated liq-
uidation expenses expected to be in-
curred and justification for each ex-
pense; 

(7) A schedule to periodically report 
to the Agency on the progress of the 
liquidation; 

(8) Estimated protective advance 
amounts with justification; 

(9) Proposed protective bid amounts 
on collateral to be sold at auction and 
a discussion of how the amounts were 
determined; 

(10) If a voluntary conveyance is con-
sidered, the proposed amount to be 
credited to the guaranteed debt; 

(11) Legal opinions, as needed; and 
(12) If the outstanding balance of 

principal and interest is less than 
$250,000, the lender will obtain an esti-
mate of fair market and potential liq-
uidation value of the collateral. If the 
outstanding balance of principal and 
interest is $250,000 or more, the lender 
will obtain an independent appraisal 
report on all collateral securing the 
loan which will reflect the fair market 
value and potential liquidation value. 
The independent appraiser’s fee will be 
shared equally by the Agency and the 
lender. 

(d) Partial liquidation plan.If actions 
are necessary to immediately preserve 
and protect the collateral, a partial 
liquidation plan may be submitted and, 
when approved, must be followed by a 
complete liquidation plan prepared by 
the lender. 

(e) Disposition of collateral.Disposition 
of collateral acquired by the lender 
must be approved, in writing, by the 
Agency when: 

(1) The lender’s cost to acquire the 
collateral of a borrower exceeds the po-
tential recovery value of the security 
and the lender proposes abandoning the 
collateral in lieu of liquidation; or 

(2) The acquired collateral is to be 
sold to the borrower, borrower’s stock-
holders or officers, or the lender or 
lender’s stockholders or officers. 

(f) Agency liquidation.The Agency will 
liquidate at its option only when it is 
a holder and there is reason to believe 
the lender is not likely to initiate liq-
uidation efforts that will result in 
maximum recovery. When the Agency 
liquidates, proceeds derived from the 
sale of the collateral will be applied 

first to reasonable liquidation expenses 
and second to the guaranteed portion 
of the loan. 

(g) Final loss payment.Final loss pay-
ments will be made only after all col-
lateral has been properly accounted for 
and liquidation expenses are deter-
mined to be reasonable and within ap-
proved limits. Any estimated loss pay-
ments made to the lender will be cred-
ited against the final loss on the guar-
anteed loan. The amount of an esti-
mated loss payment must be credited 
as a deduction from the principal bal-
ance of the loan.

§ 1779.82 [Reserved]

§ 1779.83 Protective advances. 
Protective advances can only be 

added to the loan account for purposes 
of requirements to preserve the value 
of the security. Protective advances 
constitute an indebtedness of the bor-
rower to the lender and must be se-
cured by collateral to the same extent 
as principal and interest. Protective 
advances include, but are not limited 
to, advances made for taxes, annual as-
sessments, ground rent, hazard and 
flood insurance premiums affecting the 
collateral (including any other ex-
penses necessary to protect the collat-
eral). Attorney fees are not a protec-
tive advance. 

(a) Agency approval.The Agency must 
approve, in writing, all protective ad-
vances on loans within its loan ap-
proval authority which exceed a total 
cumulative advance amount of $5,000 to 
the same borrower. Protective ad-
vances must be reasonable when associ-
ated with the value of the collateral 
being preserved. 

(b) Preserving collateral.When consid-
ering protective advances, sound judg-
ment must be exercised in determining 
that the additional funds advanced will 
actually preserve collateral and recov-
ery is actually enhanced by making the 
advance.

§ 1779.84 Additional loans or advances. 
The lender will not make additional 

expenditures or new loans to the bor-
rower without first obtaining the writ-
ten approval of the Agency even 
though such expenditures or loans will 
not be guaranteed.

VerDate jul<14>2003 02:36 Jan 18, 2004 Jkt 203021 PO 00000 Frm 01034 Fmt 8010 Sfmt 8010 Y:\SGML\203021T.XXX 203021T


